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STATEMENT OF THE CASE. 


This is an action instituted by Louis Anderson, the 
plaintiff below and defendant in. error here, against 
the Federal Mining & Smelting Company, a corpera- 
tion, the defendant below and the plaintiff in error 
here, to recover damages for personal injuries al!eged 
to have been sustained by the plaintiff, due to the al- 
leged negligence of the defendant in the particulars 
hereinafter stated, while in the latter’s employ in whiat 
is commonly known as the Morning mine, situated near 
the town of Mullan, in Shoshone County, Idaho. ‘The 
respective parties will for convenience be referred to 
respectively as plaintiff and defendant. The plaintift 
is an experienced miner, and at the time of the accident 
had been engaged in mining for eighteen or nineteen 


years, and had been employed in the capacity of a ma- 
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chine man for more than fifteen years. He had heen 
working in the Morning mine for about a year in the 
capacity of a machine man, and in the stope in which 
he was engaged for two or three months, and in the 
particular place in which he was engaged “for six or 
seven days. (Tr. pp. 41-42; 57-58). At the time of 
the accident he was drilling into the rock which fell. 
At the trial 1t was coneededito be the duty of thems. 
chine man to inspect the place in which he was about 
to work, and accordingly it was the duty of the plain- 
tiff in the particular instance to have inspected the par- 
ticular place in which he was about to set to work and 
the conditions of the particular rock which fell. This 
duty devolved upon the plaintiff, not only by virtue of 
the general custom and method of mining prevailing in 
the mine of the defendant, and other mines in the dis- 
trict, but also by virtue of two rules adopted by the de- 
fendant, said rules being Nos. 2 and 3 and are as fol- 


lows: 


“2. It is the duty of all employes to take suffi- 
cient time to make the examinations required by 
these rules, to guard against any dangers from 
accidents in mine or its workings. 


“3. Tach man must ascertain by careful exam 
ination thereof that the particular place in which 
he is employed is safe. If found to be in an us- 
safe condition from any cause whatever, measures 
must be taken to remove such danger at once and 
before proceeding to work, and, if necessary, the 
Foreman or Shift-Boss must be notified.” 
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Plaintiff testified again and again that it was his duty 
to inspect the place in which he was working, that he 
was perfectly competent to make such inspection, and 
that he ordinarily did make such inspection, and that 
had he made such inspection he could have discovered 
that the place in which he was working, and the par- 
mewlar frock which fell, was not safe, and that 1t was his 
duty then, to remove all dangers and he could have re- 
moved such dangers before setting to work, but excus- 
ed his failure to make the inspection on this day, and 
to bar down the rock which fell, by reason of the fact 
that the shift boss, one Brown, came along and told 
him that the place was all right, and that the plaintiff 
should set to work to drill. The testimony of the 
plaintiff in this particular is found on pages 46 and 47 
of the transcript, and is as follows: 


“Q. What did your shift boss tell you? 


“A. The shift boss asked me if I ain’t doing 
nothing here. I says yes, I was barring down 
the loose, and I couldn’t find no bar, and I looked 
for a bar but couldn’t find them; I had the pick 
and tools I had there, and I take it as I come. 


“Q. What else did he tell you? 


“A. He said never mind that, that is all right, 
and start to work and get them holes drilled, and 
get the holes ready to blast tonight. 


“QO. Did he say anything to you about whether 
he had tested it himself? 
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“A. Nos He said he fetid out that the place 
was all right. 


“OQ. He said he had found out that the place 
was all right’ 


“A. Yes.” 


And then the plaintiff testified that he started in to 
drill. The shift boss denied that he had had this con- 
versation with the plaintiff, but said that he stated to 
him that the place did not appear to be all right and that 
the plaintiff should bar down before setting to work to 
drill. (Tr. pp. 127-128). The only question of alleg- 
ed negligence, charged as being the proximate cause of 
the accident, which was submitted by the trial court to 
the jury, was as to whether or not the said alleged as- 
surance of safety and direction to proceed to work was 
given by the shift boss Brown to the plaintiff. The 
court’s direction upon this point is found upon pages 
186 and 187 of the transcript, and is as follows: 


“In the second place, itumay be that you didenen 
fully understand what I meant to say to you about 
the duty of the master, the defendant in this case, 
to use reasonable care to see that the place where 
the plaintiff was working was kept in a safe con- 
dition. I did say, and intended to say, that that 
is a primary duty of all employers of labor. In 
this case, however, under the conditions, it was en- 
tirely proper for the defendant to discharge that 
duty to one like the plaintiff by employing him as 
a skilled miner, as a miner of experience, and im- 
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pose upon him the duty of making inspection of 
the place where he was about to go to work, and 
to bar down any loose rock. He, upon his own 
testimony, assumed that duty in this case. He 
admits that that was his duty, and hence the de- 
fendant company was not in the first place respon- 
sible for the discharge of that duty to him. It 
was his duty to bar down this rock and his duty 
to make inspection and see whether the place was 
saie. And if the foreman did not, while he, the 
plaintiff, was making such inspection, come along 
and direct him to stop his inspection, and to go to 
work with his drill, then, as I have already tried 
to make plain to you, he couldn’t recover, and, as 
I have tried to make plain to you, it comes to be 
merely a question of fact as to whether or not the 
plaintiff is telling the truth about what Brown said 
to um, or whether Brown is telling the truth in his 
testimony as to what occurred there when the two 
were together. ‘That is all. You may retire now 
with the bailiff.” 


Assuming then that the said assurance and direction 
were given the plaintiff by the shift boss Brown, the 
principal question which is presented for review upon 
this writ of error is as to whether or not, in the giving 
of such assurance and direction, the shift boss Brown 
was a fellow servant of the plaintiff, or a vice-principal 
of the defendant, and if the shift boss was a fellow ser- 
vant of plaintiff, then manifestly the judgment below 


can not be sustained. 
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The jury rendered a verdict of $7500 in favor of the 
plaintiff, and on motion for anew trial, a remittitur 
was granted of $2500 which was accepted by the plain- 
tiff and a judgment entered for $5000. 


It is to be observed that the only issue of alleged neg- 
ligenee submitted by the court to the jury, namely, the 
alleged neghgent assurance of safety and direction to 
proceed to work given by the shift boss Brown, was not 
raised by the pleadings, the complaint and the amended 
complaint in the action alleging that the negligence of 
the defendant consisted in permitting the place, where 
the plaintiff was injured, particularly the back into 
which the plaintiff was drilling, to become and remain 
in a dangerous and unsafe condition. 


In paragraph 7 of the amended complaint, it is al- 
leged that the plaintiff did not know, and had no means 
of knowing, and by the exercise of due care, could not 
have discovered the dangerous and unsafe condition of 
the place in which he was performing his duty; that he 
was not provided with the means of testing the over- 
hanging rock; that he did not discover the same, and in 
the exercise of reasonable care, could not have discov- 
ered the same; that it was not his duty to test the con- 
dition of the over-hanging rock, nor to examine the 
saine, but it was the duty of the defendant to do so, 
and that the defendant omitted to do so, and that it 
was the latter’s duty to inspect the ground for the pur- 
pose of ascertaining whether there was any danger 
from over-hanging rock, and that it was not the plain- 
tiff’s duty to make such tests, and that the defendant 
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negligently failed to make the same. This Court 
will observe that there is not a line either in the com- 
plaint or the amended complaint to the effect that the 
defendant negligently or otherwise gave any assurance 
of savety of the place, or gave the plaintiff direction, 
upon such assurance, to set to work and drill under- 
neath the rock which fell. The theory upon which the 
complaint and the amended complaint were drawn was 
entirely abandoned by the plaintiff upon the trial, and 
as stated, the only ground upon which this cause was 
sent to the jury was that the master had, through a 
supposed vice-principal, the shift boss, assured plain- 
tiff that the place was safe, and directed him to pro- 
ceed to work and drill under and into the rock which 
fell and caused the injuries@@m@ihe defendant im error. 


Contrary to the allegations of the amended com- 
plaint, the plaintiff both on direet examination and on 
cross examination, repeatedly admitted that it was the 
duty of the miner to inspect the place in which he is 
about to set to work for the purpose of determining 
whether there was any loose or overhanging or danger- 
ous rock, and that the tools for such purposes were 
provided by the master, although it is claimed that the 
plaintiff could not finda bar. However, the trial court 
ruled, as we tinderstand it, that the plaintiff assumed 
the risk of the failure to furnish such a bar, if indeed 
itis a fact that such failuré existed. 


The fact that it was the duty under the customs and 
rules of the mine of the plaintiff to inspect and bar 


down and make reasonably safe the place in which he 
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was working, became so obvious that the trial court 
ruled a number of times sustaining objections to the 
admission of such testimony, and stated that the ne- 
cessity for proof of this fact was obviated by the re- 
peated admissions of the plaintiff. (Tr. pp. 79-80) 


On cross examination, on page 39 of the transcript, 
plaintiff testified: 


“OQ. And you did know the duties of a machine 


man underground, did you? 
ee kan oiedaiingycs. 


“QO. You know the duties of a machine man 
under the customs in that mine, the first thing he 


must do is to bar down? 
“Aves Wes: 


“OQ. And when you went on shift that day you 
knew the first thing you must do was to make your 
place safe by barring down, isn’t that correct ? 


“hy “Virats sent.” t 


And on further cross examination on pages 63 and 
64 of the transcript, he admitted that if there was loose 
ground or rock and it should be barred down, then it 
was the duty of the machine man to get the timberrieu 
to put a sprag under the ground to hold it, and also 
achmitted that there werespllenty of spraes there: tat 
sometimes powder was used by the machinemen tc. 
blast out rocks which could not be barred down or 


sprageged, and that plenty of powder was available for 
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ieimen fo: that purpose: lin fact itgiss onesie ile 
n@iner’s duties to test the ground and bar down, = or 
other wise secure the same, before setting up to driil 
underneath it. And his contract of employment cin- 
templates that he must do these things and have ace- 
@uate experience and skill to take care of his place of 
work under any given conditions. 


There is absolutely no evidence from which the jury 
could have found as a matter of fact, or the court 
could have found as a matter of law, that the shift 
boss was the vice-principal of the master or had any 
right or authority to advise the plaintiff, contrary to 
the obvious fact, that the place was safe, or to direct 
him to work beneath a rock which was dangerous; but 
@aere is abundant evidence, as we have seen, that it was 
the miner’s duty to make the inspection and to bar down 
rock which was by such inspection found to be unsafe. 
The evidence further discloses that the shift boss had 
quite a number of men under hitn working in different 
parts of the stopes. Mr. Brown, the shift boss, testi- 
fied that he had from 35 to 40 men under him, and that 
he had the 1600 and 1800 levels to look after, each of 
which 1s 200 feet deep; and there are 22 floors between 
the 1600 and 1800 levels, and also 22 floors between 
the 1400 and 1600 levels; (Tr. pp. 123-124) that he did 
not get to the place where plaintiff was working for 
an hour and three-quarters after they went on shili. 
(Tr. p. 125) In the meantime he was going through 
the other floors; that his men were scattered over 
both levels; that he made the rounds of the shift only 


two or three times a day. In other words the evidence 
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conclusively shows that the plaintiff went to work ac 
the place where he was injured immediately upon going 
on shift; that the shift boss did not go around there 
until an hour and three-quarters after that tine, and 
thattihesshitt bossthad mot becn at thatplace beroremte 
plaintiff went to work, and that he knew of thus fact. 


It further conclusively appears from the evidence 
that the miners generally, who are continuously work- 
ing in a given place barring down or drilling, have the 
better opportunity of ascertaining the character of the 
place than does the shift boss, and this is particularly 
true as to the opportunity which the plaintiff had of 
knowing that the place under which he was working 
was in a dangerous condition. 


SPECIFICATIONS OF ERROR. 
i 


The Court erred in refusing to instruct and: direct 
thes {tire tow bringea verdict for thesdefendant for thie 
following reasons, to wit: 


1. That the plaintiff has wholly failed to show any 
neslcent actor omission om the part of the deremdam 
witich was the proxittate or any cause of, the accidenm 
or injury complained of in plaintiff’s complaint. 


Zoe Thattidathe plaintitt vas" injurédiwlile,1 te 
employ of the defendant, as alleged in his complaint, he 
was injured by and through the negligence and care- 
lessness of a fellow servant. 
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3. If the plaintiff was injured as complained of in 
his complaint, he was injured by and through his own 
negligence and carelessness, and his own contributory 
negligence and carelessness. 


4. If he was injured as alleged in his complaint, he 
was injured by and through a risk of his employment 
which was plain and obvious to the plaintiff, and 
which risk was assumed by the plaintiff. 


5. It is not alleged in the amended complaint, and 
the defendant was not advised, that the plaintiff would 
claim in this case that he was injured by and through 
an erroneous and careless and negligent direction of 
the shift boss. 


SPECIFICATIONS WHEREIN THE EVIDENCE 
IS INSUFFICIENT TO SUSTAIN THE VER- 
DICT OF THE JURY AND THE JUDG: 
MENT THEREON. 


The evidence is insufficient to sustain the verdict of 
the jury and the judgment thereon in the following 
particulars, and for the following reasons, to-wit: 


(a) There is no evidence of any negligence on the 
part of the defendant which was the proximate cause 
of the injuries to the plaintiff. The evidence is insuffi- 
cient to show that the direction and assurance alleged 
to have been given the plaintiff by the shift boss was 
actually given by the shift boss to the plaintiff, and the 
evidence is insufficient to show that the language al- 
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leged to have been used by the shift boss was an order 
to the plaintiff to cease inspection and to stop barring 
down anda direction to preteed™ to work and airede- 


surance of safety to either or any of them. 


(b) The evidence conclusively shows that the 
proximate cause of plaintiff’s injuries was the negli- 
gence of a fellow servant, to-wit, the shift boss. In 
this respect the evidence not only does not show that 
the shift boss was authorized by the defendant either 
by the written rules and regulations adopted and 
promulgated by the defendant or by the customs exist- 
ing in defendant’s mine to give such alleged assurance 
and direction under the then circumstances, but con- 
clusively shows that the shift boss was not empowered 
by the defendant to give such alleged assurance and 
direction, and conclusively shows that the alleged as- 
surance and direction of the said shift boss to the 
plaintiff was a violation of the duty which the said 
shift boss owed not only to the plaintiff but to the de- 
fendant as well, the violation of which duty on the part 
of the said shift boss could not have been foreseen or 
guarded against by the defendant, and which could 
not consequently be charged as negligence of the de- 


fendant. 


The evidence further conclusively shows that the al- 
leged assurance and direction of the shift boss, if the 
same acttially were given, were a direction and assur 
ance given by the shift boss to the plaintiff in reference 
to an executive detail of the work over which the plain- 
tiff had exclusive control under the rules and regula- 
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tions and customs of the defendant’s mine. |The evi- 
dence further conclusively shows that the shift boss 
was not a superintendent or head of a department but 
simply in charge of a number of men in defendant’s 
mine and that the men of whom the said shift boss was 
in charge, including the plaintiff, were with the shift 
boss engaged in the common object and employment and 
work of mining ore, and the plaintiff and the other 
miners on this shift were therefore fellow servants of 
the said shift boss. 


(c) The evidence conclusively shows that despite 
the alleged assurance of safety and direction to pro- 
ceed to work, the danger to which the plaintiff was ex- 
posed was so obvious that he assumed the risk thereof, 
it conclusively appearing from the evidence that the 
plaintiff was a miner of some sixteen years’ experience, 
had worked in the employ of the defendant as a miner 
for more than a year and in the particular stope in 
which he was injured for more than a month, and in 
the particular place in which he was injured for more 
than three days; that under the rules, regulations and 
customs of the defendant’s mine it was the duty of the 
plaintiff to examine and test the ground in or under 
which he was about to set to work to drill before com- 
mencing such drilling operations, and to bar down or 
remove any loose or dangerous rocks before commenc- 
ing such drilling operations: and the evidence further 
conclusively shows that the plaintiff not only was per- 
fecily competent and able to perform such duty but 
that he had the means and instrumentalities with 
which to do it and could, but for the said alleged as- 
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surance and direction of the shift boss, have rendered 
tie place in witch he Was ax@rkin@ save. “Wive"eqiteiec 
further conclusively shows that the plaintiff had the 
ereater and better opportunity than the shift bass to 
determine whether or not the ground was reasonatiy 
safe and whether or not the same should be barred 
down or otherwise removed; and further conclusively 
shows that under the then existing condition under tic 
rules, regulations and customs of the said mine he had 
no right to rely upon the alleged assurance of satety 
and direction to proceed to work. 


(d) The evidence conclusively shows that the nep- 
ligence of the plaintiff contributed to his own injuries 
in this that he set to work under ground which he knew 
it was his duty to inspect and examine without having 
made the necessary examination to determine whether 
the ground was safe or not to work under and without 
having adequately secured the same by barring down 
or other methods known to miners, he having hat the 
opportunity and the ability to make such inspection and 
towadequately puard agamst the very danger wisich 


caused his injury. 


(e) The evidence conclusively shows that the al- 
leged assurance and direction of the shift boss, if 
given, were contradictory of and given in violation of 
the written rules and regulations adopted by the de- 
fendanet, 


ARGUMENT. 


The assignments of error and the specifications 


wherein the evidence is insufficient to sustain the ver- 
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dict and judgment thereon may bé grouped under two 
heads, and we will therefore discuss the propositions 
of law involved thereunder as follows: 


IVOPOSIIION 1) lhevevidence tails miesdisclose 
any negligence on the part of the defendant which was 
jie proximate catse of the accident and resulted” i 
injuries to the plaintiff because the alleged assurance 
and direction given by the shift boss to the plaintiff 
were not given by or under the authority of the de- 
fendant, but by a fellow servant of the plaintiff for 
whose negligence in these respects the defendant was 
not responsible, and the risk of whose negligence 
plaintiff assumed. 


PROPOSITION II. The alleged order and assur- 
ance of the shift boss were contradictory of the rules 
adopted by defendant, and were given in violation 
thereof. 


PROPOSITION I. 


The evidence fails to disclose any negligence on the 
part of the defendant which was the proximate cause 
of the accident and resulted in injuries to the plaintiff 
because the alleged assurance and direction given by the 
shift boss to the plaintiff were not given by or under 
the authority of the defendant, but by a fellow servant 
of the plaintiff for whose negligence in these respects 
the defendant was not responsible, and the risk of 
whose negligence plaintiff assumed. 


A thorough investigation of the authorities discloses 
that, before a servant will be relieved of his assump- 
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tion of risk by a negligent assurance of safety coupled 
with a direction to proceed to work, a certain state of 
facts must be shown. From a careful study of the de- 
cisions it conclusively appears that the master is Hable 
for the giving of such assurance and instruction by a 


superior servant only in the following cases: 


First, where the master owes the servant a positive 
duty to make the place where he is directed to work 
reasonably safe, and the assurance of safety and direc- 
tion to proceed to work are coupled with a failure to 
give the servant a reasonably safe place in which to 
work. This line of authorities proceeds upon the 
theory that the master, upon whom ts imposed the duty 
of making a particular place reasonably safe, has the 
ereater opportunity for observing the condition of such 
place. Even in such cases it is held that, if it appears 
from the evidence that the employe has the greater op- 
portunity, or even an equal opportunity with the 
master, to determine the nature and character of the 
place where he is set to work, then an assurance and 
direction of the master does not relieve the servant of 


the assuinption of risk. 


It may be well to dispose right here of this class of 
cases as being inapplicable to the case at bar. Mani- 
festly none of these conditions are found in the case 
at bar. In the first place the plaintiff asstuned under 
the rules and customs of the mines the duty of inspect- 
ing the place in which he was working for dangers in- 
cident to falling rock, and assumed the duty of re- 


MOwIn= sic CAnoctrs Or UAlTNetite sane Con il, alr 
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Olleg vices cuandine agamst—tiivene Cl 1am O, Ol, GZ, 
63, 64, 79, 80) Moreover, it appears from the evi- 
denee that the plaintiff not only had equal opportunity 
with the master to observe the place, but he had the 
greater opportunity to do so. Plaintiff had been work- 
ee a that place about a week (lr. p. 78), and! om that 
particular morning an hour and three-quarters before 
fre shiit boss came around (Ir. p. 125). Concedine 
for the moment, but for the purpose of this statement 
only, that the shift boss was a_ vice principal of the 
master, it appears from the evidence that the plaintiff 
set to work in this place immediately upon going on 
shift. He had been directed to work there several 
days before and did not even need a direction on that 
Gayo sct to work there. (Ir. p. 78). The shift boss 
who had from thirty-five to forty men under him scat- 
tered through two levels in the mine, the 1600 and 
1800 levels, was able to get around to his men only 
inwece,,Or at*most three times, each dayr ‘(Tr. p. 126) 
He actually did not get to the place where the plaintiff 
was working until an hour and three-quarters after 
timer plaintitt had’set towork, (I'r. p. 125.) The eve 
dence conclusively shows that the shift boss had not 
been around prior to that time, and conclusively shows 
that outside of the casual visual examination made by 
him at the time he saw the plaintiff at work for the first 
on time that day, he had not had an opportunity to 


examine the place in which the plaintiff was working, 
nor 1s it contended that at that time he made any other 
than such casual visual examination of the place, nor 


that he made any other examination whatsoever at 
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any other time. The evidence further conclusively 
shows that in order to make a minerlike and thorough 
examination, as was required under the then existing 
circumstances, it became necessary to examine the 
ground by means either of a crowbar or the drilling 
machine itself; and it conclusively appears that the 
shift boss could not, and did not, make such examin- 
ation, and, further, that it was not the dtity of the 
shift boss, under the then existing circumstances, to 
do so, but the duty of the plaintiff himself. (Tr. pp. 
59 "01,1602, 03,04, 79, OU). 


The next class of cases where the master is bound 
by the giving of a negligent assurance and direction 
to a servant is that class of cases where the master is 
assuring and directing an inerperienced servant. Lhis 
is obviously likewise not the case here for the plaintiff 
was an experienced miner, of some sixteen years ex- 
perience, (Tr. p. 4) had worked in the capacity of a 
miner for the defiendant fommore than a year, (lm. 
pp. 42, 57) and in the particular stope in which he was 
werknie for @iwatter ofeniore than three “@r “fom; 
monthse (Trp: 57)eand i the particular \placeiin 
which he was working for about a week. (Tr. p. 78.) 
He held himself out as an experienced miner—hired 
and testified that he thoroughly 


himself out as such 
understood the duties of miners (Tr. p. 58) and knew 
that it was thetr duty to test the ground and bar 
the same down before seiting to work, and that he 
was familiar with all of the details of the methods 


Which anWexperienced@inmme: uses in maldine tie plac 


a) 


in which he is working safe for himself. (Tr. pp. 45, 


59, 61, 63, 64.) 


imeboth of the foresome classes of cascsmie mst 
hiriner appear, as a condition preeedent to vcreatins 
liability upon the master by an assurance of safety and 
a direction to proceed to work, that the employe was 
justified in relying, and did rely, upon such assurance. 


Meine -evidence 111 this case not only talls= vO slio 
circumstances which warranted the plaintiff in rely- 
ing upon the alleged assurance, but conclusively, as we 
think, shows that the plaintiff was not justified in re- 
lying upon the alleged assurance, inasmuch as he knew 
it was not the duty of the shift boss, but the duty of 
the plaintiff himself, to make such careful examina- 
tion, and that he knew that he had the greater oppor- 
tunity to make the same and that the shift boss had 
not made the same and had not had an opportunity to 
make an adequate inspection? 


In this class of cases it is always conceded by the de- 
fendant that a wrongful assurance of safety is the 
negligence of the master, and the defense interposed 
is that, despite the assurance of safety and direction 
to work, the danger was so obvious that the servant 
assumed the risk, and sometimes the defense is inter- 
posed that the servant by his own negligence contrib- 
uted to the negligent assurance and direction of the 
master. Of course in such cases the courts have justly 
submitted the question of assumption of risk and con- 
tributory negligence to juries, and have held that, be- 
fore the servant will be held to have assumed the risk, 


20 


the saime niiist appear to have been®so obwrows that a 
prudent man would not have incurred the risk despite 
the assurance, and have usually held that the question 
of contributory negligence is not a matter of law for 


the court. 


But in @icases, in order 10 render tite master tale: 
it must be shown that the particular person giving 
such assurance and order was in that respect a vice- 
principal of the master, and not a fellow servant. 


The evidence in the case at bar absolutely fails to 
show that the master had authorized the shift boss to 
give such assurance and direction, but conclusively 
shows the contrary. Not only do the rules provide 
that it was the duty of the plaintiff to make such in- 
spection and a determination as to the safety of the 
eround, and if the cround was “Werermired byte 
plaintiff not to be safe, then to take the proper steps to 
remedy it, but the customs of the miners and_ the 
methods of the work required that the plaintiff do this, 


and not the shift boss. 


We realize that the trial court took the view that 
the shift boss was a vice principal, inasmuch as the 
rules provided that, if the miners found that they 
could not make their place safe themselves, then the 
shift boss must be called: and his Honor inferred from 
this rule that, inasmuch as in certain instances the 
defendant may have been said to have lteft the ultimate 
determination of whether the place had been rendered 
safe to the shift boss, it had constituted the shift boss 
its vice principal in the matter of such supervision, 
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and was, therefore, bound by the assurance and direc- 
tion alleged to have been given in this case. However, 
the rule was manifestly not intended to give, nor did 
it actually give any additional or greater powers to 
the shift bosses in the defendant’s mine than they had 
without this rule,.or than any. other shiit boss or fore- 
man of a gang in any other occupation has in reference 
to directing the men. All superior servants, particular- 


Ipaposses and foremen 


have not only the right to di- 
[qi theimmnensineneferencesto the executinesetailsenit 
the work, but have the power to discharge for failure 
io Obey such instruction in respect to such details. We 
baieye aveesvill ‘conclisinely shows sweliepower Gf tne 
shift boss does not take him out of the fellow servant 
Geos, ihe great weicht of state authorities, and tie 
“nanimous holdings of the federal courts, are to the 
erfect that the shift bosses and foremen in the matter 
of giving instructions to the men working wader them 
ave fellow servants of the men, and that negligcuce m 
~iving such instruction, even if coupled with an assur- 
mec oi Safety, express or implied, is the neeligence Gr 
2 fellow servant and not the negligence of the master. 
Moreover the facts, contemplated by the master to exist 
before the shift boss is expected to assume spec: di- 
rection of the men in assisting them in making their 
places safe, are not disclosed by the testimany in this 
ese. The rule provides in substance that, if the mtin- 
ers themselves feel that they are unable, without the 
assistance of the shift boss, to carry out the duty de- 


volving upon them of making the place safe, then they 


may, or must, request the assistance of the shift boss. 


29 


In this case the evidence conclusively shows that the 
plaintiff considered himself sufficiently competent to 
render the particular place safe, and further conclusive- 
ly shows that he did not need or desire the assistance 
of the shift boss in this work. The matter of render- 
ing this place safe was comparatively simple for an ex- 
perienced miner. ‘The interference of the shift boss 
was, to say the least, officious, and was made under 
circumstances which the master could not have con- 
templated and did not contemplate, either in the pro- 
mulgation of the rule, or in investing the shift boss with 
the power of direction of the men. The best that can 
be said of the action of the shift boss was that the same 
was a breach of duty and a violation of the particular 
rule in question on his part, which could in no wise 
have been foreseen or gttarded against by the master. 
Such breach of duty was not the breach of duty of the 
defendant but was the breach of duty of the shift boss, 
not only toward the plaintiff in this case, but toward 
the defendant as well, and for such breach the defen- 


dant cannot be held responsible nor mulcted in damages. 


Turning for a moment to the question of the dangers 
of falling rock as being an incident of mining, the risk 
of which is assumed by the servant. There can be no 
question that the danger of falling rock, where it is 
the duty of the employe to inspect and remove that dan- 
ger, is an incident and risk in mining which the miner 
assumes. When the plaintiff set to work there he 
knew that, unless a proper inspection was made by him 
by testing the ground as the miner understands such 
work must be done, he would become exposed to dan- 
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mers of falling rock; and*that is a danger the risk ef 
which is assumed. The danger of rock falling from 
ground which has not been properly examined is so ob- 
vious that any miner of the plaintiff’s experience, who 
undertakes to work under such ground, must conclu- 
sively be presumed to have assumed the risk. 


As has already been seen, this was the view which 
his Honor took of the law at the trial of this case. 


Tf, therefore, the assurance and direction of the shift 
boss was not the assurance and direction of the master, 
ait is, it the master did not atithorize the same, but 
if such assurance and direction was the assurance and 
direction of a fellow servant, the plaintiff cannot re- 


COME! 


The main question in this case then is: Were the 
plaintiff and the shift boss fellow servants? 


a 


The rule in the federal courts as to who are fellow 
servants 1s so well settled that no citation of authority 
should be needed to illustrate the general principle, and 
it is this: That all persons, irrespective of grade, who 
are in the common employment of a master, and whoa 
are effecting a common object in such employment, are 
fellow servants; and that the question of whether or not 
a particular servant is a vice principal of the master 
does not depend upon the grade of the offending ser- 
vant, that is, whether one is superior to the other or 
has authority over the other, but depends upon the 
character of work in which the particular servant is 


engaged, that is to say; if the servant is performing a 
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duty which the law imposes upon a master, such as fur- 
nishing the servant with a reasonably safe place in 
which to work, or furnishing adequate appliances with 
which to work, or giving inexperienced servants in- 
structions in regard to the work, or performing any 
other duty which the law imposes upon the master, then 
such offending servant, irrespective of rank or grade. 
stands in the shoes of the master and is a vice principal, 
because the law does not permit the master to delegate 
such duty without making the person delegated to per+ 
form the same his vice principal. The leading case upon 
this proposition, of course, is the case of B. & O. Rd. 
Coun. BaughjelS" Sip Rem 914 149 UW. S.. 368me3z 
lowe ore 


We think that it cannot be contended in this case that 
the shift boss was the vice principal of the master in 
giving this asswrancesand sdirectrom; that is, that he 
was performing a personal duty imposed upon the mes- 
ter by law, which was delegated to the shift boss. In 
this contention we think we are substantiated by the 
great weight of the state authorities and by all of the 
federal authorities. 


Thetife’ case er Cit¥Y of Minneapolis v. Wtindin, “36 
Federal 525, the plaintiff was a blaster over whom one 
Holdquist was foreman. Holdquist had been informed 
that one ofdne blasts had net exploded: “The plaintiit 
did not know that there was any unexploded dynamite. 
Holdquist, with the knowledge that there remained an 
unexploded ‘blast, direered “the plaintiff? to weload tive 
holes without telling him that the dynamite remaining 
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had not been exploded, and it was the negligence of 
Holdquist in giving such direction, without notifying 
the plaintiff of the fact that there remained unexploded 
dynamite which was known to the shift boss Holdquist, 
that the injury occurred. In this case, therefore, there 
was a direction, coupled with an implied assurance of 
safety, in the face of positive knowledge of the gravest 
danger. The Circuit Court of Appeals of the Eighth 
Circuit, in rendering its opinion (p. 527), say: 


“In our opinion, the two authorities first cited, 
supra, are decisive of the question here at issue. In 
the first case it was held that an engineer who, un- 
der the rules of a railroad company, was ‘regarded 
as conductor,’ and who had the direction and con- 
trol of his engine and of his fireman upon it, was 
not a vice-principal of the company, and that the 


latter was not Hable for an injury to the fireman, 
caused by the engineer’s negligent disregard of his 


orders. In the second case this court held that 
ticwiact thatthe foremanjomagerew ofsl0 nem had 
authority to direct them where to work and what 
to do, and was intrusted with the duty of propping 
the roof of a room in a mine, and keeping it safe 
for these workmen who were engaged with him in 
mining coal, did not make him a general vice-prin- 
cipal where his crew was one of several working 
under the general direction of a pit boss and a gen- 
eral superintendent, but that the liability of the 
company for his negligence must be determined by 
the nature of the duty he was performing when he 
caused the injury.” 
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And again in considering whether or not, under the 
then circumstances, the foreman Holdquist was a spe- 
cial vice principal the Court of Appeals say at page 529: 


“It was the duty of tlre master to use reasonable 
Caugemann| luligence Toi tii mish ia. sles aces! Ol tie 
derem@anit UppeiiO ietOs VeiOr ip lll ouccinw@@eli cand 
iteis claimed that it wasea breach of this duty for 
the foreman to send him to reload these holes 
without notifying him that there was dynamite in 
one of them. But the duty of the master to fur- 
mish assate place for the performanceset workedoes 
not require it to keep that place safe under the con- 
stantly changing conditions which the perform- 
ance of such a working as the construction of a 
sewer necessitates. The city furnished a street 
in which it was safe to construct a sewer. The 
comparative safety of thesplace where»each man 
worked necessarily constantly varied by the pro- 
gress of the work, and the duty of the master did 
notmextendtomvecpine every place “wiere Seach 
workman labored safe at every moment of its pro- 
eress. It was the duty of each*workiman"to use 
reasonable care to so render his service that the 
place in which he and his fellow servants were re- 
quired to labor should continue to be reasonably 
safe. It was the duty of the foreman to so direct 
the work of excavating, of laying the pipe, and of 
filling the trench that it would continue to be reas- 
onably safe for every man in his crew to render 
the service assigned to him. But these were per- 
sonal duties imposed upon the workmen and the 
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foreman by their employment in the common ser- 
vice, and not by the delegation to them of the per- 
formance of any absolute duty of the master. The 
street originally furnished by the city was safe. 
The trench in which the rock was to be blasted 
was originally safe for the blasting of rock. If 
the safe place originally furnished by the city be- 
came unsafe in the progress of the work, it was 
rendered so not by any negligence of the city or its 
superintendent in furnishing it, but by the acts or 
negligence of the foreman and his workmen in dis- 
charging the duties imposed upon them by their 
common employment, and for these acts and this 
negligence the city was not responsible. Each 
employe assumed the risk of this negligence of his 
fellow servants when he entered the common em- 
ployment. Armour v. Hahn, 111 U. S. 313, 4 
Sup. Ct. Rep. 433 Bunt v. Mining Commies U.S: 
483, 11 Sup. Ct. Rep. 464; Killea v. Faxon, 125 
Mass. 485. 


“The result is that the foreman was not the vice- 
principal of the city, but was the fellow servant of 
the defendant in error in the performance of the 
only act of negligence disclosed by the record, and 
the circuit court should have instructed the jury 
to return a verdict in favor of the city. Railway 
GoovinDagiswonG.. Cy Aw429e53. edaRep eile 
Gowen vy. Harley, 56 Fed. Rep. 973, 980: Monroe 
Waelnsurance Co, 3.CyCuAe 280.52 credaitepy 772: 
MNorthedeennsylvamia Re Co: v. Commerciale Nat. 
Baihieul23 U. Se72/, 733, 8 Siipn COM ene 266: 
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Raikvay Co. 3 Cont érserergoew, Se4eeret Sup. 
Cr Repro? Ratlhway Ger vox tome, 595, 
606, 12 Sup. Ct. Rep. 905; Meehan v. Valentine, 
L45°U"S. 6PL, "61812650. CrmRer oa 


Inathe case of eAdaislsay ‘Imeadige!) Gold Mining, Com= 
pammne WihidlanwlioSel). Sa68e 42:1 ed 390 mitappeared 
that the foreman of a mine crew whose duty it was to 
warn thesunesamtidershimwehen he drewea tlautievg) cme; 
negligently failed to give such notice or warning, and 
the plaintilimaas by.reasonmthercoh drasa auto the 
chute and severely injured. Therefore, in this case, too, 
there was an implied assurance of safety, coupled with 
a direction to proceed to work, and, more than that, 
the shift boss was the man whose active negligence 
thereafter caused the injury. The Supreme Court of 
the Waited Statessatapage 30lesaye: 


“The evidence introduced at the trial, giving it 
the uttmost possible effect in favor of the plamtiii, 
was insufficient to support a verdict for him; and 
the defendant’s request, made at the close of the 
whole evidenees tO smsiiCiethe jury {0 setae 
verdict for the defendant, because Finley, whose 
negligence was the ground of the action, was a fel- 
low servant of the plaintiff, should have been 


granted. 


“"aintey was hot a ice-principal nor a Teplecem 
tate O1 the corporation, Hie was not the een- 
Cramtmeanager Ol 1t> Diigmess, OF tice sipcrmtcntemt 
of any department of that business. But he was 
merely the foreman or boss of the particular eang 
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of men to which the plaintiff belonged. © Whether 
he had or had not authority to engage and dis- 
charge the men under him is immaterial. Even 
if he had such authority, he was none the less a 
fellow servant with them, employed in the same 
department of business, and under a common head. 
There was no evidence that he was an unsuitable 
person for his place, or that the machinery was 
imperfect or defective for its purpose. The neg- 
ligence, if any, was his own negligence in using the 
machinery or in giving orders to the men. 


“The case is governed by a series of recent de- 
cisions of this court, undistinguishable in their 
facts from this one. Central Railroad v. Keegan, 
160 U. S. 259 (40:418); Northern Pacific Rail- 
mead ¥. Chariess, 162 U. 5. 359 (40 00 sates. 
Peterson, 162 U. S. 346 (40:994); Martin v. At- 
clicom, [.w oF. Railroad, 106 US. 302 Cl 
1051). See also Wilson v.‘Merry, L. R. 1 H. L. 
Se agp, Cas, 320. 


“This ground being decisive of the case, no 
opinion need be expressed upon other questions 
areued arthe bar,” 


i unescases@um iN. P. Rd. Co. v. Hambly, 154703 s: 
612 L. ed, 1009, it appeared that, plaintiii was a day 
laborer under the control of a section boss or foreman 
assisting in building a culvert on the defendant’s rail- 
road line. The defendant claimed that the conductor 
and locomotive engineer of the train which ran plaintiff 
down were fellow servants of the plaintiff. The Su- 
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preme Court of the United States held that the plaintifi 
could not recover because the plaintiff and the said 
conductor and engineer were fellow servants. 


In thextaserofie@entral HRaeRwGo..of Newelienscy v. 
Keervanmli60 Urse259, 40 lye edt S) theaplanitii was 
a aember of ascrew which moved cars at night. One 
O’Brien was the foreman of that crew, and the one 
whose duty 1t was to direct what cars should be taken, 
when and where they should be moved, when the move- 
ment should start, and where it should stop. It was 
in obedience to his orders that one or the other of the 
men employed in his crew went to one place or another 
and coupled or uncoupled particular cars. The neglig- 
ence complained of was that O’Brien, or some one else, 
should lane beet om the rear caro: tose inovine bac 
ward © B¥Yien lad ordered ihe defendant mero te 
uncouple cars which he, O’Brien, had just ordered to 
be uncoupled from a backwardly moving train to sta- 
tionary cars beyond them, without himself being on the 
moving cars or seeing that some one was there to exer- 
Giee control over Tiemmovement. Tiswill therciorcmpe 
observed that in this case there was not only a direction 
to do a specific piece of work, but am assurance, at least 
miplied, of sarety, coupled with a failure to keepme 
lookout, as well as contradictory negligent orders. The 
only question arising in the case was as to whether or 
not O’Brien was a fellow servant of the plaintiff. The 
Supreme Court of the United States, Mr. Justice White 
delivering the opinion, quote with approval from the 
case OMsrien wy Atmrerteam, Wiecino "Como jae 
21, ae ftollanvs: 
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‘\Vhether the master retains the superintend- 
ence and management of his business, or  with- 
draws himself from it and devolves it on a vice- 
principal or representative ,it is quite apparent 
that, although the master or representative may de- 
vise the plans, engage the workmen, provide the 
machinery and tools, and direct the performance 
of the work, neither can, as a general rule, be con- 
tinually present at the execution of all such work. 
It is the necessary consequence that the mere exe- 
cution of the planned work must be intrusted to 
workmen and where necessary to groups or gangs 
of workmen, and in such case that one should be 
selected as the leader, boss or foreman to see to 
the execution of such work. ‘This sort of super- 
iority of service 1s so essential and so universal 
that every workman, in entering upon a contract of 
service, must contemplate its being made use of in 
a proper case. He therefore makes his contract 
of service in contemplation of the risk of injury 
from the negligence of a boss or foreman, as well 
as from the negligence of another fellow-workman. 
The foreman or superior servant stands to him, in 
the respect, in the precise position of his other fel- 
low-servants.” 


And again quote from the opinion in the case of 
mere ©. w EH. R. R. Com ie NEY. 77, as follows: 


“Tt is quite obvious that the work of shifting 
cars ina railroad yard must be left in a great meas- 
ure to the judgment and discretion of the servants 
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of the railroad who are intrusted with the manage- 
ment of the yard. The details must be left to 
them, and all that the company can do for the pro- 
tection of its employees is to provide competent co- 
servants, and prescribe such regulations as experi- 
ence shows may be best calculated to secure their 


Savery. 


In commenting upon the last quotation the Supreme 


Court say: 


“We adopt this statement as proper to be applied 
to the case at bar. A” personal, pocimtives duty 
would clearly not have been imposed upon a nat- 
lral person owner or a*ratiroad, to™supervice and 
control the details of the operation of switching 
cars in a railroad yard; neither is such duty impos- 
el as a positive duty upon a corporation; and if 
O’Brien was negligent in failing to place himself 
or some one else at the brake “or the sbaelkwandiy 
moving cars, such omission not being the per form- 


ancee-ol "a positive ditty owinre py'tle nitasrer, tlic 


plaintiff in error is not responsible therefor.” 


Imethe case, of unercan, Bridge ,Comesoecds, baa 
Bed. 605, it appeared that the plaintiff, ansesperienced 
badge builder, was under the direction’of a foremam 
The plaintiff had only worked about ten days on this 
bridge. Just before the accident a fellow workman of 
tlresplaintif? had hitchedethe rope tortwo inen corde 
weighing about a thousand pounds each, which it was 
desired to move by means of a derrick upon a traveling 
crane, the rope extending from the top of the traveling 
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crane in a slanting direction toward the iron cords. 
But the rope had become unloosened. At that moment 
the plaintiff came down from the traveling crane, and 
the foreman said to him, “Go there and hook that chain; 
don’t be in such a damned hurry to get away. You 
men are in too damned big hurry to get away from the 
work. Stay there until I tell you to leave—that’s what 
I am here for.” The plaintiff walked over to the mid- 
dle of the cords and wrapped the chain around them 
and hooked it and waited there, pursuant to the direc- 
tion of the foreman, to see that the rope did not again 
become unhitched. The foreman stood four or five 
treet higher than he did and at a place where the men 
on the traveler could see his signals. It was the dutv 
of the foreman to give the signal to hoist. The signal 
that should have been given was a signal to hoist slowlv 
in order that the rope would take up its slack slowly 
so that the plaintiff could observe from the place where 
he stood that the rope wotild not become loose again. 
Instead of this the foreman gave a “high-ball,” which 
signified that the laod should be raised as rapidly as 
possible, with the result that the whole load was sudden- 
ly swung against the plaintiff and he was knocked off 
the bridge. It will be observed that in this case there 
was not only a positive direction to the plaintiff to 
place himself in a certain position, coupled with an im- 
plied assurance that the place was safe and that the 
foreman would so direct the hoisting as not to injure 
the plaintiff, that is that the foreman would give the 
usual slow signal, but the acts of the foreman in these 


respects were coupled with his active negligence, not 
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only in failing to warn the plaintiff that he was about 
to give the “high-ball” signal, but in actually giving 
such “high-ball” signal, which the foreman knew, at 
the time 1t was given, must necessarily result in throw-- 
ing the mass to be lifted against the plaintiff, and which 
the foreman knew must result in knocking the plaintiff 
Oil theabrideeonto the iceshbelow. ~ ThetGincnit ‘Gonnt 
of Appeals of the Kighth Circuit in commenting upon 


tims evidenee, Say : 


“The foreman was the fellow servant of the 
plaintiff, and the latter necessarily assumed the 
risk of the former’s negligence, including the risk 
of the order which he gave to the plaintiff, and the 
risk of the signal which he gave to the man at the 
niggerhead. The servant assumes the risk of the 
negligence of his superior servant in the direction 
of the me nand of the work, to the same extent 
that he assumes the risk o fthe negligence of the 
fellow laborer by his side who is engaged in per- 
forming the work.” (Citing a great number of au- 


thorities). 


And in commenting further upon this state of facts 


the Court say: 


“There 1s no duty imposed upon a master to an- 
ticipate breaches of duty on the part of his ser- 
vants. But he may lawfully reckon the natural 
and probable result of his action upon the supposi- 
tion that his servants will obey the law and faith- 
fully discharge their duties. The legal presump- 
tion is that they will do so and this is the only prac- 
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tical basis for the measurement of acts, rights, or 
remedies of mankind.” (Citing numerous cases). 


And again the Court say: 


“The independent voluntary act of the foreman 
who gave the reckless signal which sent the iron 
cords against the plaintiff and knocked him off the 
bridge was a breach of his duty incapable of his 
anticipation.” 


And again the Court say: 


“It 1s the duty of the master to use ordinary care 
to furnish reasonably safe machinery and instru- 
mentalities with which his servants may perform 
their work and a reasonably safe place in which 
they may render their service, and this duty may 
not be so delegated by him that he may escape lia- 
bility for its breach. Nevertheless, this duty has 
its rational and legal limits. .It does not extend 
to the guarding of the safety of a place or of a 
machine against its negligent use by the servants. 
The risk that a place will become unsafe, or that 
safe machinery will become dangerous by the neg- 
ligence of the servants who use them, is one of the 
ordinary risks of employment which the servants 
necessarily assumed, which they accepted. It isa 
risk of operation and not of construction or provi- 
sion and the duty to protect place and machinery 
from dangers arising from negligence in their use, 
is a duty of the servants who use them, and not 
that of the master who furnishes them.” 
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After the last quotation found on page 611, the Court 
cite and analyze a large number of cases wherein it was 
held that the negligence of a boss or foreman in direct- 
ing his men, coupled with an express or implied assur- 
ance of safety in respect of a detail of the work, is the 
negligence of a fellow servant and not the negligence 
of the master. 


Inothe case of Keity vu. Jmike “er oleyeCo., Ot Bed. 
O55, it appeared that the imen were directca bv tlie 
foremen to use a derrick which had not been completely 
installed or secured, although the foreman had been 
advised by one of the workmen that the derrick had 
not yet been secured, and that its use was unsafe. It 
was held that the direction of the foreman to his men 
to use the derrick, with knowledge on the foreman’s 
part that the derrick was not safe or fit to use in its 
then condition, was the negligence of a fellow servant 
and not the negligence of the master. 


In the case of Lach v. Burnham, 134 Fed. 688, it was 
averredin the»statement that the defendants, “acting 
through their agent the foreman, “put plaintiff to work 
in such an unsafe and dangerous place and negligently 
compelled him to work in such a dangerous and im- 
proper place and neglected to take such reasonable and 
proper precautions against the peculiar danger incident 
to the kind of work at which the plaintiff was engaged, 
and employed such a careless and negligent foreman 
under whom plaintiff worked, that the plaintiff, while 
attending properly and carefully to the performance of 
his duty, was struck and knocked down and crushed 


by a‘lareemicce on more 
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_. In commenting upon these averments the Court said: 


“In my opinion, however, the testimony would 
not establish these averments of fault. Jt was not 
the place that was proved to be dangerous. The 
real peril to which the plaintiff was exposed arose 
from the manner im which the foreman ordered the 
cork to be done, and this, I think, was negligence 
in his character as a fellow servant, and not in his 
character as a vice-principal.”’ 


And the Court further said: 


“There is evidence that the piles were unstable 
and the jury would have been justified, I think, in 
finding that the safest way to do the work would 
have been to push the piles over and pick up the 
braces from the ground. The foreman insisted, 
however, in taking them off singly from the top, 
thus running the risk of knocking or jarring the 
pile over while the work of removal was going on, 
and while the laborers were necessarily close to the 
ends of the braces. This was apparently an error 
of judgment on his part and is not to be regarded as 
negligence; but I repeat that it does not seem to 
ine to be negligence in performing the master’s duty 
feriumiushehissscrrant a:sate ‘place to worle@but 
negligence in performing his own duty to take 
dewn the piles of iron in a proper and careful man- 


ner’ 


Somiumutii@acase at bar tlre best that can beggaicos 
the testimony is that the shift boss Brown negligently, 
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or otherwise, committed an error of judgment in as- 
suring the plaintiff that the place was safe and in 
directing hi mto proceed to work, which jis in no sense 
aeneolimenteactyol thesisaster 


Im the ease Of Clexelandl ©. ©. Ole ler sh Comune 
Brown, 73 Fed. 970, it appeared that the plaintiff was 
working on a bridge gang whose duty it was to repair 
bridges, depots, platforms, and other structures. At 
the time of the accident to the plaintiff and his conse- 
quent injury, the gang was tearing down a transfer shed 
near Cairo, Illinois. It was alleged that the foreman 
of the bridge gang of which the plaintiff was a mem- 
ber had full authority and control over the men with 
poser to hireand disctiiagee them. “Invthe firsicotie 
it was claimed that the foreman caused a portion of 
the roof to be thrown with great violence against the 
plaintiff. In the second count it was alleged that the 
foreman negligently ordered and directed that a certain 
proper brace, which had been placed against the build- 
ing, be torn down; that such proper brace constituted 
the principal support of that portion of the structure 
which was to be torn down, and that he ordered that 
said post be sufficiently cut near its lower end so that 
the structure could be thrown over. And it was further 
alleged in said count that, as a consequence of the neg- 
ligence of the foreman in ordering the plaintiff to chep 
and weaken the post aforesaid, the building was pre- 
cipitated upon the planititie Indie third coiiiimt wae 
alleged that the foreman carelessly and negligently 
commanded the plaintiff to go under the’said building, 
the roof of which had not been previously removed, and 
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fo cut near the lower end thereof, therebyateealcening 
the post constituting the principal support of the but! ¢- 
ing, which caused the building to be precipitated upor 
the plaintiff. The Court held upon this state of facts 
that the foreman in the giving of such negligent direc- 
tion was the fellow servant of plaintiff, and that for 
the neglect of the foreman in these respects the master 
was not responsible. ‘The Court in part say: 


“There is a duty on the part of the master to 
provide his servants with a safe place in which to 
work, but manifestly that principle is not applic- 
able to a case like this where the place be- 
comes dangerous in the progress of the work either 
necessarily or from the manner in which the work 
is done.” 


Assuming, if your Honors please, that in the case 
ambar plaintiff had requested the assistance of the shift 
boss in making the place safe, and the shift boss had 
been negligent in supervising the testing or barring 
down by giving negligent assurances or directions, or 
both, could it be said for a moment that in such case 
the shift boss was not a fellow servant of the plainti{1, 
for whose negligence in these respects the master cannot 
be held responsible. 


The case of Deye v. Lodge & Shipley Mach. & Tou! 
Co., 137 Fed. 480, was a case where a large iron cast- 
ing was being moved from a pile, and a similar one from 
an adjacent pile. also being removed, fell upon the plain- 
tiff and he was injured. The plaintiff had never been 
engaged in the moving of such castings. He was under 
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the direction of a foreman by the name of Lutz. It 
was claimed that the negligence consisted in the failure 
to properly pile the said castings which had been done 
under the direction of Lutz. The Court held that the 
piling of these castings was a detail of the work, and 
that the foreman was a fellow servant of the plaintiff 
and his neglect or negligence in properly piling these 
castings was to be regarded as the negligence of a fellow 
servant. Ihe Countssay: 


“Tf a negligent manner of doing the work makes 
the place less safe, that is one of the risks which all 
engaged in the work have assumed as risks of the 
occupation. lf it is the duty of the defendant 
company to see that Lutz used sticks in piling these 
castings while waiting the next step in the work 
upon them, it would be hard to say why it would 
not be equally the duty of an employer to supervise 
the temporary piling or storing of brick or lumber, 
or stone, or barrels, or boxes containing the mater- 
ial to be used by the men upon the premises. Mat- 
ters of this kind are not so complex or dangerous 
as to demand the direct supervision of the master, 
but are details which, from a reasonable consider- 
ation of the rule of master and servant, may be and 
must be left to the common sense of the men doing 
the work, as one of the risks of the business.” 


And again the court say: 


“The conclusion that we reach is that the place 
where the plaintiff was injured was only dangerous 
because of the negligence of his fellow workmen 
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in the manner of carrying on the work, the risk of 
which he assumed.” 


iat case of NP) hd Co.” mec! sOMmmnce «Wisc: 
346, 40 L. ed. 994, it appeared that the plaintiff was a 
member of a railroad gang, and that he was injured by 
reason of the negligence of the foreman of the gang 
in suddenly stopping a hand car without warning, which 
caused a handecar followingetoerun intosthe hand can 
under control of the boss, injuring the plaintiff. ‘The 
foreman or boss had power to hire and discharge men. 
The Supreme Court of the United States, Mr. Justice 
Peckham delivering the opinion, in part at page 996, 
say : 
“This boss of a small gang of ten or fifteen men, 
engaged in making repairs upon the road wherever 
they might be necessary, over a distance of three 
sections, aiding and assisting the regular gang of 
workinen tipon each section ‘as occasion demanded, 
was not such a superintendent of a separate depart- 
ment nor was he in control of such a distinct branch 
of the work of the master as would be necessary to 
render the master liable to a co-employee for his 
neglect. He was in fact, as well as in law, a fel- 
low workman; he went with the gang to the place 
of work in the morning, stayed with them during 
the day, superintended their work, giving dirce- 
tions in regard to it, and returned home with them 
in the evening, acting as a part of the crew of the 
hand-car upon which they rode. The mere fact, 
if it be a fact, that he did not actually handle a 
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shovel or a pick, is an unimportant matter. Where 
more than one man is engaged in doing any par- 
ticular work, it becomes almost a necessity that one 
should be boss and the other subordinate, but both 


are nevertheless fellow workmen. 


“Tf in approaching the line of separation between 
a fellow workman and a superintendent of a par- 
ticular and separate department there may be em- 
barrassment in determining the question, this case 
presents no such difficulty. It is clearly one of fel- 
low servants. The neglect for which the plaintiff 
has recovered in this case was the neglect of Hol- 
verson in not taking the proper care at the time 
when he applied the brake to the front car. It 
was not a neglect of that character which would 
make the master responsible therefor, because it 
was not a neglect of a duty which the master owes 
as a master to his servant when he enters his em- 


ployment.” 


Without reviewing we call the Court’s particular at 
tention to the following cases upon the question as to 
when a foreman or boss is a fellow servant: 


NOP. Rd. Co. v"Charless, 162°U. S. 359) 40) ae 
999, 1001; 


New England RMR. Co. v. Conroy, 173 U.S. 323) 
20 Sip, Cie eps 90) 44 Ledisi. 


Kalleck v. Deering, 161 Mass. 469, 37 N. E. 450; 
Vitto v. Farley, 44 N. Y. Supp. 1; 
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Inl@iaxawell v. Elk Cement Lime Co., 122:N. Win225 
(Mich.), it appeared that the plaintiff was directed by 
the master mechanic of the defendant, whose orders it 
was his duty to obey, to pour water on a burning fric- 
tion clutch in defendant’s mill. Plaintiff procured 
water but refused to put out the fire until the machinery 
was stopped. The master mechanic went into another 
room after which the machine was stopped, and plain- 
tiff, bemg assured that it would be still, stepped with 
ome foot on a conerete prer and the othersonethe shaft 
and began pouring water onto the clutch. ‘The master 
mechanic was standing in front of the plaintiff ane 
the plaintiff having put out as much of the fire as he 
could, he reached the pail to the master mechanic and 
as he was taking the pail the shaft started and plaintiff 
was thrown into the gear and his arm crushed. /t ius 
held that the master mechanic and the plaintiff were 
fellow servants and that the defendant was not liable 
for the master mechanic’s assurance that the machinery 
would be still while the plaintiff was at work thereon. 


liel_anson w) MWeCitre, 70 N. WW GGZ, itevasainetd that 
a laborer in a gravel pit engaged in blasting the bank 
and shovelling gravel on cars assumes the risk of injury 
by the caving in of the embankment at a place where 
hesand other laborers are at work. In this»case it ap- 
peared that the foreman»said that thesplaintiff was not 
boss and to keep still. He told the men to keep at work. 
At the time the plaintiff went right in there to work. 
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The foreman, Sam I¢rickson, set him to work there and 
the plaintiff went to shovelling and loading the cars 
from the bank where they had taken off the crust. The 
foreman saw the crack and said he did not think it 
would come down and plaintiff shovelled there half 
an hour when the frozen chunk came down on him. It 
was nine feet long and two and a half feet thick. The 
Supreme Court of Wisconsin said: 


“The present case does not seem to fall within 
the rule that the master must furnish the servant a 
reasonably safe place in which to work, inasmuch 
as the plaintiff and his fellow servants practically 
created the place and its attendant perils from 
hour to hour in the prosecution of their labors; and 
the condition was constantly shifting by reason of 
their own acts, of which, as well as the probable 
consequences, they must be held to have had no- 
tice, “Ie negligence af aly, in view of the*case, 
would be that of the plaintiff and his fellow ser- 
vants and the risk of it must be regarded as as- 
sumed by the plaintiff as incident to his employ- 
ment, and in any view that may be taken of the 
case it must be regarded as a risk assumed by the 
plaintiff as incident to his employment. Petaga 
v. Minne’ Co., (Mich.) 64 N. W. 335°"Pefter a 
Cutler, 83 Wis. 281, 284, 53 N. W. 508.” 


In the case of Showalter v. Fairbanks Morse Co., 00 
NOW 257 (Nas. ), it appeared that the pint 
injured by reason of the caving in of the bank of a 
trench. The superintendent had assured the plaintiff 
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mat tere: waseno danger and toldgliim” to, return, to 
work, and it was held that such assurance did not re- 
lieve the plaintiff of the assumption of risk. 


inn Wekiullop v. Shipbuilding Co., 127 No WW. 1053, it 
was held that the foreman of a pile driver gang was a 
fellow servant of the plaintiff who assisted in taking 
down a pile driver, and that the assurance of the fore- 
man to the plaintiff that the bent or part which fell 
was securely fastened, was not binding upon the de- 
fendant, but was the assurance of a fellow servant. 


In S?. Lows f. M.& S. Ry. Co. v. Necditae, 63 Fed- 
eral 107, it was held that a railroad company is not 
liable for injuries to an employe on one train, caused 
by the negligence of a conductor in its employment on 
another train, in leaving a switch open; that the con- 
ductor and the employe are fellow servants. It was 
miguner held that the duty of opening amd closing a 
switch in the ordinary operation-of a railroad is not 
one of the personal duties of the master but a duty of 


the servant as a duty in the operation. 


To the same effect sce NV. P. R. Co. v. Mase, 63 Fed- 
ciat 114. 


In American Telephone & Telegraph Co. v. Bower, 
49 N. I. 182 (ind.), it was held that the negligence of 
emrorctian who climbed a telecraph pole “which” had 
already been trenched, and loosened the wires which 
were the only support of another tlegraph pole on 
which plaintiff was working, causing it to fall, thereby 
injuring the plaintiff, was a fellow servant with the 
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plaintiff. In this case it appeared that the foreman as- 
sisted the men in removing the poles and had author- 
ity to direct them and had employed and paid the plain- 
tiff. 


In the case of McDonald v. Buckicy, 109 Fed. 290, 
it was held that a general foreman employed by the 
superintendent and having charge of the work of put- 
ting in the foundation for a warehouse and all of the 
employes engaged in the work, with power to employ 
and discharge, «while engaged in the actual work o* 
directing the operations of a pile driver, giving the 
signals to the employe for the fall of the hammer, is a 
fellow servant of the other members of the pile driver 
gang, and any negligence committed by him while thus 
working, resulting in injury to another workman, is 
his personal negligence for which the master is not re- 
sponsible where there was no negligence of the master 
in his selection. 


In the case of Westinghouse Church, Kerr & Co. v. 
Callaghan, 155 Fed. 397, it was held that the diay; 
caring for the safety of a place, or of appliances in 
cases in which the work which the servants are em- 
ployed to do necessarily changes the character of the 
place or of the appliances as to safety as the work pro- 
gresses, is the duty of the servant to whom the work is 
entrusted and it is not the duty of the master. It was 
further held that all who entered the employment of 
a common master to accomplish a common undertak- 


ing, are prima facie fellow servants, although their 


erades of service are different and some direct and 
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some direct and supervise the men subject to their 
command and their work, while others perform the 
labor, and that the servant assumes the risk of the neg- 
ligence of his superior fellow servant in the direction 
of the nen and the work to the same extent that he as- 
sumes the risk of the negligence of a fellow laborer 
who is engaged in the performance of the work. 


Waoremce’& CPC. R. Co. vo lV hupps, ToS" Fee, 23, (8th 
Cyc. A.) was “a"case where plaintifi sintestate wasea 
member of a section gang. It appeared that a Jand- 
slide had occurred in a cut on defendant’s railroad. 
Another gang had worked during the daytime to clear 
the debris away. While it was still daylight a brake- 
man from a stalled freight train called the foreman’s 
attention to a crevice on the side of a rock on the moun- 
tain side. When the plaintiff’s intestate’s gang came 
on with their foreman it had gotten dark and no in- 
spection could be made of this rock, but the foreman 
on the day shift said in the presence-of the foreman of 
the shift on which plaintiff’s intestate was working. 
upon being asked whether an examination had been 
taa@de and whether it was all right: “ves, I examined 
iametore dagk, and itis all right.” $It.did not appear 
that actually any such examination was made, but upon 
fain of the above statenrent the men were set towork. 
The action was instituted under a Colorado statute, 
seeking to recover not exceeding $5,000 damages, upon 
the theory that the defendant failed to make proper 
inspection of the rock, did not prop the same and did 


not give the deceased the required warning. 
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Upon the question of the duty of the master to fur- 
nish his servants with a reasonably safe place in which 
to work the Court say: 


“Tt 1s a general rule of law governing the rela- 
tion of master and servant that it is the duty of the 
master to use ordinary care to furnish and main- 
tain a reasonably sate place for the servant aim 
which to perform his work. ‘This rule as to ‘safe 
place’ only applies to such place as the master con- 
structs, prepares or selects for such purpose. It 
has a very limited application to the erection of 
new buildings or structures, though it may apply 
to stagings and the like, supplied by the master; 
and docs not render the master responsible for 
dangers which necessarily inhere in the work and 
are only to be guarded against by the care the ser- 
vants themselves shall exercise int its performance. 
Such risks, including the risk of the negligence 
on the part of fellow servants, are assumed by all 
who enter into the employment.” 


PacleacainminerCourt Say: 


“Tt appears that John McGrath (the foreman 
of the previous shift) had assumed to make such 
examintaion as he deemed proper. If he was 
negligent in this, although he was a foreman, he 
cas engaged in a common employment with the 
others, and was a fellow servant. Balch v. Hass, 


FSO O71 Zoe Oe ee lees 


And the Court held that, if the foreman on the 
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previous shift, or the foreman on the shift of plaintiff's 
intestate, was negligent in representing the place to be 
safe, that was the negligence of fellow servants. Citing 
Northern Pacific Ry. Co. v. Dixon, 194 U.S. 338, 343, 
48 L. ed. 1006, and Pennsylvania Co. v. Fishback, 123 
Fed. 465. 


Iimevothemitords Were Was a ase, like"the case at bar, 
where it was the duty of the servants to guard against 
the danger inherent in and arising in the course of the 
work. A direction was given to the men to work in 
this place coupled with an assurance that tht place 
was safe. The assurance was given by the foreman, 
but he was a fellow servant, and such assurance had 
the same force as one which might have been given 
direct to plaintiff’s intestate, as far as liability of the 
defendant was concerned. It was held that the neglt- 
gence of the superior in giving such direction, coupled. 
as it was, with an assurance,of safety, was the negh- 
gence of a fellow servant for whose acts in the prem- 
ises the defendant was not answerable. This case 
should be read in conjunction with the case of Loch- 
bhawm vu. C. R.& N. Co., Ganfra) decided by the Circuir 
Court of Appeals of the 9th Circuit. 


In the case of Pennsylvania v. Fishback, 123 Fed. 
465, it appeared that the yard master not only assured 
the train crew on which plaintiff was working that the 
track was clear, but directed them to proceed along a 
certain track. The yard master had full power over 
the trains, subject to an order or rule published by the 
defendant that all northbound trains should come to a 
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full stop at a certain point and send a flagman ahead. 


In commenting on the alleged neghgent order and 


assurance, the Court atop. 470 say: 


“Here what rendered the track unsafe was the 
presence on track No. 1 of the cars with which 
the plaintiff’s train collided, left presumably by 
some employe or employes connected with the op- 
eration of trains thereon, and the engineers and 
conductor of his train were led to take the track 
because of the direction of the yard master at 
Twentieth street, who had charge of the yard 
where it was located, communicated through the 
yard master at Penn street yard, and of the assur- 
ance of the latter, according to plaintiff's conten- 
tion, that said track was open and clear. No 
complaint is made of any lack of care in construc- 
ting or maintaining the track at the place of in- 
jury. The sole complaint is of lack of care in per- 
mitting the cars to be there, and in directing plain- 
tiff’s train to go there with the representation that 
the track was clear. This lack of care was in the 
operation of the railroad. The employes guilty 
of it were employes connected with the operation 
thereof. They were fellow servants, therefore, of 
the plaintiff in this matter, and no recovery can be 
had for the injury received because of their negli- 
Goce.” 


W think that this case is on all fours with the case 
at bar. The train master had the authority to direct 
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the movements of the train. te did*somuitlimanvex- 
press assurance of safety. He was the superior ser- 
vant, but this assurance and direction was held to be 
the assurance and direction of a fellow servant. 


And the Supreme Court of the United States, in the 
wee o! Maran v. A. 7. & St. F. Rd Co. Voo U, S. 
399, 41 L. ed. 1051, which was a case where the fore- 
man of a section gang directed the plaintiff not to keep 
a lookout, that he, the foreman, would do that because 
it was his duty to do so, and assured the plaintiff that 
he would be warned of any danger say: 


t 


Platt then turned his head backevardi to- 
ward the station, when the foreman told him not 
to do that; that he had no business to do it, that it 
was not his business to watch for trains, and that 
he, the foreman, would take care of that. Plain- 
ifteethercupon turned his head away from the 
station and continued to look north. Tinta 
meantime a worktrain backed out from the sta- 
tion at Albuquerque, going north, and continued 
backing rapidly until it was moving at the rate of 
17 or 18 miles an hour. Before the men on the 
hand car had proceeded very far along the road 
they were overtaken by the worktrain, which ran 
over them, killing the foreman and badly injuring 
mire mlainitt amd Nlares.”’ 


In commenting upon this state of facts the Court 
say: 


“The case of Baltimore and O. R. Co. v. Bangh, 
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149 UY S. 368°(371. ed. 772)5 NorthagueP Go. 
v. Hambly, 154 U. S. 349 (38 L. ed. 1009): Nor- 
HOM PMR. Coro. Pegerson, Y62NU. 5. 386 C0 L. 
ed, 99%)" and WoreherneP ok. Co. v. Chanless, V62 
U. $. 359 (40 L. ed. 999)—cower this case in all 
its aspects, aid render it entirely cleanstimatealieer 
the employes of the defendant herein, whose neg- 
ligence caused the injury to the plaintiff, were 
his fellow servants at that time, and hence the de- 
fendant cannot be held liable to the plam(itt sce 
the injuries sustained by him as a result of that 
negligence. 


“The counsel for the plaintiff has argued before 
us that the defendant must be held responsible be- 
cause the plamtili had been directed bv the tone 
nian, tinder whose orders he was placed, to [eck 
norti while le was on the car, and had hecemee 
the foreman’s dssttrance that he ~ (thie foreniamm) 
would warn him of the approach of danger, an:! 
that as the foreman had failed to do so it was the 
failure of the defendant to do something whici: 
it was bound as a master to do so in furtherance 
of the obligation it was under to see that the plain- 
tiff had a reasonably safe place in which to per- 
form his work. We do not perceive that the doc 
trinemas to the duty of the master “io. itniciea 
place for ‘the servant to work in has the shehtesy 


application tomthe dacts mi thissedce.! 


It is upon the authority of this case that Alesha 
Treadwell M. Co. v. Whelan (supra) rests. 
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We submit that this is conclusive of the case at bar. 
lias colcceded,.arid was so held by “the tial court, 
that in this case the duty of making the place safe was 
assumed by the servant. The power of the shift boss 
momaawise in Pelercnce thereto, or even to contho! tic 
sammie. tieder the rules, “Was not a withdrawal of this 
duty from the servants, and not an assumption thereof 
by the master. In any event, those conditions, con- 
templated by the rules, under which the shift boss 
should take control are not disclosed by the evidence. 
The plaintiff did not request the assistance of the shift 
boss; his assistance was not needed, as the plaintiff 
testified that he himself was able to make the place safe 
without such assistance or interference. As a matter 
of fact the interference of the shift boss was officious, 
not contemplated by the rules, or otherwise, and 
against it the master had no opportunity to guard. 


This Court has recognized the rule that a shift boss 
or foreman is a fellow servant, not only of the miners 
upon his own shift under him but of the miners and 


shift boss upon the opposite shift. 


In Davis v. Trade Dollar Consolidated Mining Com- 
pany, 117 Ved. 122, this Court held that the negligence 
of a foreman in examining the face of the tunnel for 
missed holes, and in making a wrong report as to the 
location of the missed holes, was the negligence of a 
fellow servant and not the negligence of the vice prin- 
cipal of the master, which negligence the servant as- 


sumed. 


And in the case of Bunker Hill & Sullivan AI. Co. v. 
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Schmelling, 79 Fed. 263, this Court also recognized 
this rule, adopting the principle laid down in Railroad 
Company v. Peterson (supra) and Mining Company v. 
Whelan (supra). 


Im thissease itevaseconceded byethes@defendant tliat 
it was thesdityeed tle master tomiurnish thesplaingait 
with a erasonably safe place in which to work by first 
causing the stope in which the plaintiff was sent to 
work to be barred down and freed from loose rock. 
The plaintiff in that case was not required to perform 
those duties but was in this instance sent in to do his 
work before the place had been made reasonably safe. 
The Circuit Court of Appeals said it does not appear 
from the record what the duty of the shift boss was. 
He may, or may not, have been the fellow servant of 
the plaintiff depending, not upon his control of the 
other members of the shift, but upon the character of 
the acts He was required to perform. It Gomes 
Peterson, 162 U. 8. 346; .Mining Co. v. Whelan, 64 
Fed. 642. Tf he was such a fellow servant and the ac- 
cident to the plaintiff happened through his negligence 
the defendant was not answerable therefor. 


And ingthe.caseot the Hest poids, 136ekKed. 391, 
Court held that the captain of a vessel, in giving a 
erossly negligent direction, was a fellow servant of 
the libelant, not only upon principles of maritime law, 
but upon principles of the common law. This was a 
case where the master had directed the libelant to at- 
tach a rope to ihe capstan, the other end of which had 
been attached to the wharf, and the captain backed 


D0 


the vessel for the purpose of bringing it closer to the 
wharf. The Court in commenting upon this question 
say: 


“As has already ben said, there was no evidence 
that the place where the libelant was hurt was 
unsafe unless the improper use of the capstan for 
the purpose of hauling the vessel from the mud 
alongside the wharf, made it so. And if it be true 
that the master did undertake to accomplish that 
result by means of the capstan as testified by the 
libelant and by two of the other sailors, while 
it would show gross negligence upon the part of 
the master, it would be the negligence of the 
fellow servant of the hbelant for which the owner 
would not be liable.” 


And in quoting from the case of Olson uv. Oregon 
Coal & Navigation Co., 104 Fed. 574, also decided by 
miuceCount, the:Court further say: 


“It is very clear that upon common-law _ prin- 
ciples the owner would not be hable for an injury 
sustained by one of such employes by reason of 
the negligence of one of his co-employes  what- 
ever his grade in the common employment.” 


The Court then cite with approval the case of Rail- 
road Company uv. Conroy (supra), and say that in 
that case the case of Railroad Company v. Ross, 112 
Mes 677. SeSupeCt. 184-28) ered) 787, wasefinally 
and squarely overruled, and that the Supreme Court 
announced the true rule to be, both upon principle and 
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authority, that the employer is not lable for an_ in- 
jury to one employe occasioned by the negligence of 
another engaged in the same general undertaking: 
that it is mot necessary that the servants should be en- 
eaged in the same operation or particular work; that 
it ts Cnoueh to brine the case within tle ceneraleimule 
of exception if they are in the employment of the 
saine master, engaged in the same common enterprise, 
both employed to perform duties tending to establish 
the same general purpose; or, in other words, if the 
service of each in his particular sphere or department 
are directed to the accomplishment of the same gen- 


eral end. 


Inthe case of Lochbawnry. O. R. &N. Co., 10H Fed. 
852 (9th C..C. A.) tt appeared that the plaintiieuaca 
member of a section gang clearing away debris in a 
caved cut. He was under the direction of a tonne 
A rock came down striking him on the head and in- 
flicting injuries. It was the plaintiff’s duty to clean 
down the cuts under the direction of the foreman. It 
was contended that the foreman was the vice principal 
of the defendant and was negligent in not first order- 
ing the men to scrape the banks before beginning work 
on the ditches and in not stationing a man to warn 
the gang against falling rock. Upon the question as 
to whether or not the foreman was a_ fellow servant 
{inem@ awit’ say 


“Upon this statement of the facts we think 
there can be no question that under the ruling of 


Mining Company v. Whelan, 168 U. S. 86, 42 L. 
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ed. 390, Peter Grant (the foreman) was a fellow 
semwant of the plaintiff Ineerror.”’ 


This case, as already indicated, should be read in 
€omnection with Florence & C. C. R. Co. v Viipps. 


(supra). 


From a review of the foregoing authorities we 
come to the inevitable conclusion that the shift boss and 
the plaintiff were fellow servants. The plaintiff was 
engaged in a detail of the work. He was engaged in 
making his place of work reasonably safe, as it was 
his duty to do under the rules and customs of the mine. 
The defendant owed him no duty, either in respect of 
making this place reasonably safe, or in respect of 
directing him as to the manner in which it should be 
done as the plaintiff was an experienced workman. 


The shift boss undertook of his own volition to in- 
terfere in the work which the plaintiff was doing. He 
did so without the knowledge of the master, without 
the consent of the master, and without any special or 
general authority from the master to do so, and under 
conditions which no reasonable person could claim the 
master could or should have anticipated. xen if it 
can be contended that the shift boss was authorized to 
interfere in this work, that is to direct it, the same 
nevertheless was purely an executive dettail of the 
work, and in either assisting or directing the plaintiff 
in respect thereof, the shift boss was simply a fellow 
servant. If, for instance, the shift boss, instead of 
having given the particular direction complained of, 
had interfered by assisting to bar down a_ particular 
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piece of rock, and the shift boss had so _ negligently 
carried on those operations as to have injured the 
plaintiff, it must be manifest that the plaintiff could 
not recover, for such negligence was the negligence of 
a pellow servant. If it can not be contended thatwiie 
mere grade of the shift boss, his mere superiority and 
his power to direct and control the actions of the 
plaintiff, is sufficient to make the shift boss the vice 
principal of the master, then it can not be said that the 
direction or the assurance of the shift boss to the 
plaintiff in a matter of executive detail is the direc- 


tion and the assurance of the master. 


We think therefore that the case should have been 
taken from the jury because there was no actionable 
negligence proven on the part of the defendant in this 
case, and the plaintiff assumed this risk. 


We have, of course, assumed for the purpose of this 
argument that the assurance and instructions were ac- 
tually siven. “As a matter or fact ine evideneceace. 
whole in our judgment does not prove by a preponder- 
ance thereof that such assurance and instructions were 
given. The shift boss denied that he gave this alleged 
assurance and instruction and testified that what he 
actually did tell the plaintiff was that the place looked 


to him to be unsafe. In other words, cautioned the 
plaintiff against working under the rock. This is 


substantiated by the testimony of the timberman Berg. 
who passed by the plaintiff and also cautioned against 
the apparent danger, but aside from the absolute con- 
tradiction of the plaintiff by these two witnesses, the 
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story of the plaintiff seems to have been an eleventh 
hour thought. If it had been an actual fact that this 
assurance and direction were given, and had not been 
an aiverthought on the part of the plaintiff, then the 
action would without question have been instituted 
upon that theory. Neither the complaint, mor the 
amended complaint—between the filing of which two 
instruments a considerable time elapsed—mention such 
assurance and direction, but the complaint and_ the 
amended complaint were drawn entirely upon the 
theory that it was the duty of the defendant and not 
the duty of the plaintiff to make the inspection for the 
purpose of determining whether there was any loose 
rock or not, and to see to the removal! thereof. 


PROrPOsrllOn ir 


The alleged order and assurance of the shift boss 
were contradictory of the rules adopted by defendant, 
and were given in violation thereof. - 


As has already been seen, plaintiff recognized it to 
be his duty under the rules, as well as the customs of 
defendant’s mine, to inspect the particular place for 
danger, and to bar the ground down upon discovering 
Gipedaneer. Wee have further seen that im, this.case 
plaintiff, an experienced miner, was about to make 
such tests, and that he could have discovered the dan- 
ger and could have efficiently guarded against the same 
Hemet the assistatice or anterference sofe the shit 
boss. Plaintiff did not seek, nor apparently desire, the 
shift boss’ assistance. lie knew that he (the plaintiff) 
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had, at the time the shift boss came around, not made 
the examination required of him by the rules and 
customs, and knew the shift boss had not made, or been 
able to make, a personal examination. Plaintiff sim 
ply claimed that the shift boss said he had found ow 

the place was all right. The testimony of plaintiff is: 


“Q. Did he (the shift boss) say anything to 
you whether he had tested it himself? 


“A. No. Hesaid he tottnd out the placeiwas 
allimiolie “(i rap. 46). 


The evidence discloses that actually the shift boss 
had made no examination himself and had no informa- 
tion or knowledge concerning the matter other than the 
casual visual examination which he was enabled to 
make in passing, and the plaintiff’s testimony is conclu- 
sive that such examination under the then existing cir- 
cumstances was entirely insufficient. We have then 
a positive order of the master to the plaintiff to exam- 
ine the ground himself and to render it safe, fortified. 
as such rules were, by the customs of the mines; and 
further a direction to the plaintiff to notify the shift 
boss in case that he was unable to render his place reas- 
onably safe, that is, encountered some special danger 
or some extraordinary condition, neither of which ex- 
isted here. We have further an authorization and 
direction to the shift bosses to assist the men when re- 
quired by them to do so, but nowhere do we find that, 
either in the rules or by virtue of the general powers 
of the shift boss, was the latter authorized officiously, 
wrongfully, and even wantonly, to interfere with the 


61 


work of the employes, by giving the alleged assurance 
and direction. Against such interference the defend- 
ant could not guard because he could not foresee the 
same. In the absence of allegation and proof of in- 
competence of the shift boss, and the defendant’s 
knowledge thereof, there can be no recovery of the de- 
fendant fer such acts; first, for the réasom that the 
plaintiff himself will not be permitted to disregard and 
violate a positive rule of the master by accepting the 
alleged assurance and following the shift boss’ orders, 
both of which violated the defendant’s rules; and sec- 
ond, because the master had no opportunity to guard 
against such violation on the part of the shift boss. 


That the servant who violates a rule or order of the 
aster upon the orders of a superior servant accepts 
the risks of such obedience i¢ lucidly illustrated in 
the case of Indiana Natural & Illivninating Gas Co. v. 
We G@iesmall, 52 N. E. 232 (1Ind.) 


This was a case where the defendant had by general 
written and posted order directed all its men to look to 
the foreman, George Marshall, for instructions. By 
a special instruction the superintendent had instructed 
plaintiff to work upon the ground. Thereafter the 
foreman directed plaintiff to climb a pole. In this case 
the foreman was held a vice-principal of the master, 
but the court held that plaintiff obeyed the latter’s in- 
structions at his risk in view of the instruction given 


him by the superintendent to stay upon the eround., 


The court in commenting upon the state of facts say: 
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“Tt is argued, however, by appellee’s counsel, 
that George Marshall, who ordered appellee to 
climb the pole when injured, was a vice-principal, 
and had authority to give instructions fo employes 
by reason of a notice which had been posted in ap- 
pellant’s building, which read: ‘On and after May 
Ist, all employes of the electric light company will 
look to George Marshall for instructions. (Sign- 
ed) H. D. Natcher.’ Appellee testified, in an- 
swer to a question whether Natcher gave him or- 
ders to obey anybody else, that ‘he didn’t give me 
orders directly himself... The evidence is undis- 
puted that if George Marshall had authority to di- 
rect appellee to do certain work, and the jury an- 
swered that he had, he got the authority from Nat- 
cher. The question then arises whether the gen- 
eral instructions given all the employes by the sup- 
erintendent on May Ist to look to George Marshall, 
who had charge only of certain work, for instruc- 
tions, or the special instructions given appellee by 
the superintendent afterwards as to particular 
work, should control as to that particular work. 
It is not shown by the jury’s answers, or by any 
evidence, that the special instructions given ap- 
pellee about the 1st of July, that he should work on 
the ground, were ever rescinded, or in any way 
modified. The authority Natcher gave Marshall 
over appellee could be revoked in whole or in part, 
and the verdict certainly shows that appellee had 


instructions from the superintendent himself not 


to do the very work he was doing when injured. 
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Apellee knew that Marshall’s authority was deriv- 
ed from Natcher, and from the jury’s answers we 
must conclude that Natcher had given him special 
instructions to work on the ground. If a master 
employs a servant, and instructs him personally 
not to do certain dangerous work, it 1s his duty to 
disregard an order of a vice-principal to do that 
particular work; and if he chooses to disregard the 
instructions of the master, and follow the orders 
of the vice-principal, he does so at his own risk, so 
far as the master is concerned. An employer may 
have good reason for directing a particular em- 
ploye not to do certain work, and, when such in- 
structions have been given, the employe has no 
cause of complaint if injured in consequence of 
such disobedience. A foreman or vice-principal 
has no authority to place a liability upon the prin- 
cipal which the principal has expressly declined to 
assuine. And, if an employe, as in the case at 
bar, chooses to disregard special instructions of his 
principal, and follow those of a vice principal un- 
der authority previously given, he must do so at 
his own risk. It is true that ordinarily the em- 
ploye has the right to look to his immediate super- 
ior for directions in his work, but this rule can not 
be held to apply to a certain kind of work, where 
fimiemmaster Was civen the employe personal incujuc- 
fons not to do that particular work.” 


There is not only no proof whatsoever in this case 
that the shift boss was, under the then circumstances, 
authorized by the master to give either such assurance 
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or direction, but the proof conclusively shows that he 
was not clothed with such authority; and that, if he 
actually gave such assurance and direction, it was in 
direct violation of his duties to the master and specific- 
ally in violation of the rules themselves. 


Labatt on Master & Servant, 2nd Edition, Par. 1359, 
Says: 


“On general principles it is manifest that where 
the order in question was not given by the em- 
ployer himself, he can not be made responsible for 
an injury caused by obedience to it, unless it pro- 
ceed from an agent who had authority to give a di- 
rection with regard to the subject matter.” 


Agi acanm in Vatelo/ 1 says. 


“There is a distinct and explicit authority for the 
view that an assurance of safety is binding upon 
an employer only when it is given by a vice-prin- 
cipal. ‘This would seem to be the only logical doc- 
trine in cases where the defendant explicitly denies 
the representative character of the employee from 
whom the assurance proceeds.” 


So that, not only must it appear that the person giv- 
ing the direction and assurance is acting in the capac- 
ity of a vice-principal, but it must appear that such 
person was authorized in that capacity to give such as- 
surance. We have already seen that the shift boss 


was 2 iellow scrvant: 


And in the case of Pennsylvania Co. v. Fishback, 123 
Fed. 465, where it appeared that a rule of the company 
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to bring trains to a stop at a certain point was violated 
under the orders of a superior servant, the yard mas- 
ter, coupled with an assurance that the track was clear, 
ihe Circuit Court of Appeals of the Sth Cireuit, say: 


“The duty of complying with the rules and reg- 
ulations which had been promulgated and-of care- 
fully operating the trains is a duty encumbent upon 
those employes to whom their operation has been 
entrusted. All entployecs so engaged are fellow 
servants, and no recovery can be had against the 
railroad company for an injury sustained by one 
of such employes due to the negligence of another.” 


As has already been stated the master is in no case 
obligated to anticipate breaches of duty on the part of 
his servants. This is made very clear in the case of 
American Bridge Co. wv. Seeds (supra), where the 


Court say: 


“There is no duty imposed upon a master to an- 
ticipate breaches of duty on the part of his ser- 
vants, but he may lawfully reckon the natural and 
probable result of his action upon the supposition 
that his servants will obey the law and faithfully 
discharge their duty. ‘The legal presumption is 
that they will do so and this is the only practicable 
basis for the measurement of the acts, rights or 


remedies of mankind.” 


In the case of Little Rock & M. R. Co. v. Barry, 84 
Fed. 944, it appeared that a collision occurred between 
two trains by reasons of a violation of a rule of the de- 


6A 


fendant that a brakeman should be stationed out and 
torpedoes placed upou the track. ‘The Court on page 
950 say: 


“Timwas the ditty of theereneot the frac tam 
to place torpedoes on the track at least fifteen tele- 
graph poles in the rear of their train when it stop- 
ped at the place of the collision, and to station a 
brakeman ten or twelve telegraph poles behind that 
train. . Whe railiaad company had ihesaicieie 
presume that its servants on these trains would 
obey these rules and discharge these duties, and it 
had the right to act upon that assumption. It was 
its right to calculate the nature and probable re- 
sult of its acts and omissions upon this supposi- 
tion. Indeed it could reckon upon no other, and 
it is alike impracticable and impossible to predicate 
and administer the rights and remedies of men on 
the theory that their associates and servants will 
either disregard their duties or violate laws. No 
one who reckoned on the faithful discharge of their 
duties by these employes could reasonably have an- 
ticipated this fatal collision as either a matter of 
probable consequence of the failure to give these 
notices, nor could it have been the result of such 
failure, had not the unforeseen negligence of the 
engineer of the extra train, and the gross and un- 
expected carelessness of the crew of the freight 
train, intervened to interrupt the natural sequence 
of events, to turn aside their course, and to prevent 
the safe operation of these trains, which was the 
natural and probable result of the rules and the or- 
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ders which the defendant gave. It was the gross 
negligence of these servants, which no one could 
anticipate, that constituted the intervening and 
proximate cause, without which this collision could 
never have been; and it is to this, and not the fail- 
ure to give the notices, in our opinion, that this ac- 
cident must be attributed under the maxim ‘Causa 
proxtuma, non remota spectaturl ” 


0 in the case at bar the defendant had a right to as- 
sume that the plaintiff and the shift boss would not 
violate their duty to make the place in which plaintiff 
was working reasonably safe—by the plaintiff in case 
he could do so alone, and by the plaintiff and the shift 
boss or others who might be called to assist, in case that 
the plaintiff could not make the place safe by himself. 
The master could not in this case have anticipated that 
the shift boss would, without having himself made the 
necessary inspection and knowing that such inspection 
had not been made, carelessly, negligently, and even 
wantonly, advise the plaintiff that the place was safe 
and direct him to proceed to work there. 


Moreover, it is universally held that the master is not 
required to supervise every detail of the work. So in 
the case at bar it was not the duty of the master, either 
to make the inspection of the place where the plaintiff 
was working, or to make the same safe by causing the 
barring down of loose rock, or the removal thereof by 
other methods. Consequently it was not the duty of 
the master to instruct an experienced servant in refer- 
ence to this particular piece of work, and, inasmuch as 
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the master had no duty to perform toward the plaintiff 
in this regard, it can not be said that the shift boss, in 
giving assurance of safety and directing the plaintiff 


to set to work, was acting on behalf of the master. 
American Bridge Co. v. Seeds, (supra). 


In Deye v. Lodge and Shipley Machinery Tool Co 
(supra), it was held that the defendant company owed 
no personal duty as master to supervise the manner in 
which the beds were piled, and could not be held lia- 
ble for aminjury to a fellow, servant of the foreman 
caused by the slipping of one ofthe castings “irenmed 
pile near which he was working and which was alleged 
to have been improperly built, on the theory that he was 
not furnished with a reasonably safe place in which to 
work, the piling of the castings being a detail of the 
work itself, the risk from which was assumed by the 


workman. 


It therefore appears that, not only was the chum 
boss a fellow servant, and his alleged assurance and di- 
rection were violations of the rules themselves, but the 
defendant could not possibly have anticipated such fla- 
erant violations of its rules and of the duties of the 
shift boss and plaintiff which they respectively owed 
to the defendant. And lastly the master is never re- 


quired to supervise the mere executive details of the 
work. 
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We therefore respectfully submit that the judgment 
should be reversed. 


Respectfully submitted, 


FEATHERSTONE co Ore 
Wallace, Idaho, 
Attorneys for Defendant. 


